
D.H. van Zyl, Cicero's Legal Philosophy, Digma Publications, (Roodepoort), 
1986, pp. X + 116. 

The author offers 'the first comprehensive analysis and evaluation of Cicero's 
legal philosophy as it appears from (all) his works', in contradistinction to the 
usual practice of concentrating on De legibus and De republica. The work is also 
described as 'the first serious attempt to systematise Cicero's legal philosophy'. 

The factors contributing to Cicero's development as a legal philosopher are 
identified as early life and education, legal career, political career, literary career 
and private life. This is followed by a section on the evolution of Cicero's legal 
philosophy in which the groundwork is developed in an expanded form by 
focussing on the most relevant of the contributory factors: the influence of the 
Middle Stoa and the Academy, the rationalisation of Stoic philosophy by linking 
natural law with Roman jurisprudence, Cicero's method, and his position on 
concepts like humanitas, concordia ordinum, res publica, the ideal constitution 
and rector/gubernator/moderator rei publicae. With the ground thus cleared, the 
author turns specifically to an analysis of Cicero's legal philosophy. 

Four concepts provide the framework for the analysis: the law of nature, the 
concept of justice, Cicero's view of equity, and moral and religious considerations. 
The law of nature is seen as a Greek, rather than a Roman, creation which was 
quite distinct from positive (written) law. Cicero is said to express the distinction 
by ius naturale and ius civile; the former is divinely inspired and applies to all 
mankind, the latter is man-made law applicable only to the populus Romanus. 
But Cicero's terminology for natural law varies, as does the content- sometimes 
universal order, sometimes half-legal rules expressive of the principles of human 
justice. At times the divine law comes right down to earth, as when it informs in 
ius vocatio or permits killing in self-defence. The definition of lex in De legibus 
1.18 exhibits close links with ratio recta and with ius. Ius gentium is seen as an 
intermediate stage between ius civile and ius naturae. Where the ius civile of 
various states coincides, it is ius gentium, but the link between the latter and ius 
naturae remains close. (Consideration of the locus classicus on ius gentium, Gaius 
1.7, would have been appropriate here.) The author observes that Cicero did not 
recognise a clear distinction between ius publicum and ius privatum, but here, as 
elsewhere in the work, he does not compare Cicero's position with that of the 
jurists, and thus cuts himself off from a useful control. 

On the second basic concept, justice, consideration of Plato and Aristotle is 
followed by Cicero's definition in De finibus 5.65-66, according to which justice 
is morally good and virtuous conduct in accordance with natural law. De legibus 
1.42-43 and other passages fill out the picture. Special attention is given to justice 
in De officiis, on the basis of which ideas like private ownership, good faith, 
summum ius summa iniuria and suum cuique tribuere are discussed. Other 
virtues linked to iustitia are said to include pietas, bonitas, liberalitas, benignitas, 
comitas ,fides, sapientia, prudentia. On the third basic concept, equity, the author 
again starts with Plato and Aristotle, glances at the praetor, and moves on to 
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Cicero's definitions in De partitione aratoria 129-131 and Topica 90. Cicero is 
said to have changed bonum et aequum to aequum et bonum and to have elevated 
it to aequitas, but the author does not draw any inference from the transposition. 
The virtues linked to aequitas partly overlap those linked to iustitia but also cover 
amicitia, concordia, temperantia, dignitas,fortitudo, though the author does not 
draw any inference from the incomplete overlap . On the fourth basic concept, 
moral and religious considerations, the values associated with iustitia and 
aequitas are inspected from a different point of view; special importance is 
attached to pietas, fides, honestwn. The point is made that fas, as expressed by 
quod oportet, contrasts with legal norms, quod licet. 

The work concludes with some observations on Cicero's evaluation of himself, 
on the evaluation of him by others (both those who do, and those who do not, see 
him as a legal philosopher), and on his influence on scholars through the ages. 
The bibliography is extensive, but omits a number of recent works relevant to the 
theme. There is a general index, but a source index would also have been 
welcome. 

The author displays considerable erudition and industry, and presents his data 
in clear, unpretentious language that contrasts pleasingly with the labyrinthine 
convolutions in which works on ancient philosophy are too often enveloped. But 
the question is whether he has made his case, and here it must be said that he has 
overlooked some crucial evidence. He should have addressed the question of 
whether Cicero ever wrote a work specifically on legal philosophy. Had he done 
so he would have come upon Cicero's lost treatise De iure civili in artem 
redigendo. Although the work is lost, attempts to determine its general thrust 
have been made (including one in this journal), and it can safely be posited that 
the keynote is struck by Cicero himself in De oratore 1.190, when he refers to a 
work that he has long thought of writing and outlines the dialectical method by 
which a 'perfecta ars iuris civilis' can be composed: 'nunc complectar quod 
proposui, brevi. si enim aut mihi facere licuerit, quod iamdiu cogito, .. . ut 
primum omne ius civile in genera digerat, quae perpauca sunt; deinde eorum 
generum quasi quaedam membra dispertiat; tum propriam cuiusque vim 
definitione declaret; perfectam artem iuris civilis habebitis.' Then, in De legibus 
1.17 Cicero has Atticus say that 'iuris disciplina' is not to be drawn from the 
praetor's edict or the XII Tables, but from the depths of philosophy: 'non ergo a 
praetoris edicto, . .. neque a duodecim tabulis, ... sed penitus ex intima 
philosophia hauriendam iuris disciplinam putas?' To this Cicero himself replies 
that the instant discussion is not concerned with the 'cavere' or 'respondere' of 
the jurist, but with universal justice and law in which ius civile has only a small 
place: 'non enim id quaerimus hoc sermone, ... quem ad modum caveamus in 
iure aut quid de quaque consultatione respondeamus. . .. nobis ita conplectanda 
in hac disputatione tota causa est universi iuris ac legum, ut hoc civile, quod 
dicimus, in parvum quendam et angustum locum concludatur' (ib .). 

In these passages Cicero is deliberately pointing a contrast between the 
casuistic approach appropriate to positive law and the philosophical approach 
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appropriate to universal justice. But there is a link between the two. It is forged 
by Servius Sulpicius Rufus, the leading lawyer of the day and Cicero's great friend 
- 'The Roman friend of Rome's least mortal mind'. As observed in this 
reviewer's recent study of Servius, the lawyer is praised by Cicero for being the 
first to reduce the ius civile to an art, which he did by means of dialectic. Servius 
should have been noticed, and the nexus between his method and Cicero's should 
have been exploited for its relevance to the author's theme. But despite these 
shortcomings the author cannot be said to have failed in his mission. He senses 
Cicero's entitlement to the name of legal philosopher, and he backs it up with a 
useful array of evidence. One may not agree with the author when he calls Cicero 
a lawyer, but he is on firmer ground when he calls him a legal philosopher. 

R.A. BAUMAN 
University of Sydney 

• • • 
W .J. Henderson, Bibliographia Classica Austro-Africana. Johannesburg, 1986 
(Monumenta Afro-Hellenica No.3), published by the Institute for Afro-Hellenic 
Studies (I.A.H.S.). 

This review does not claim to be more than a 'letter of introduction and 
commendation'. The work compiled by Professor Henderson is well-nigh 
exhaustive and cannot be praised too highly. It is an endeavour to provide the 
reader, particularly a student, with a clavis eruditionis , if he intends to tackle a 
problem of ancient history or of classical literature; he will readily perceive what 
has been achieved here by scholars in the field of his choice. The bibliography 
runs to more than a hundred and fifty pages. 

The author does not offer any appraisal or criticism of the sources he has 
tapped in the published works of South African scholars or in articles that have 
appeared in South African periodicals. He has occasionally referred to translations 
(into English or Afrikaans) of classical texts. 

The purpose of the work is set out in the Preface at p. 9: 'This bibliography 
supplements the survey on "Classical studies in South Africa" that I presented at 
the Congresso internazionale sulla Filologia Greca e Latina nel Secolo XX held 
in Rome from 17 to 21 September 1984. The survey was an attempt to report on 
and evaluate the position of Classical studies in South Africa during this century 
and in the process concentrated only on published books. The present bib
liography, on the other hand, offers no evaluative judgements, and has as its sole 
aim the listing of work done on the Classics and related fields by South African 
scholars and scholars who have spent part of their careers in South Africa . ... To 
qualify for inclusion , an item must have already been published in a form 
accessible to the general public. Photocopied Master's and Doctoral theses, 
study guides and course notes for students are therefore excluded.' 
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